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By Robert 8. Cohen and Amy L. Reiss

Divorcing Yourself
From Your Cooperative Apartment

5 “ apartmen! may
prove to be more difficult
than divorcing yourself
from your spouse. In this
stumping market for coop-
erative sales, many di-
vorcing couples are opting
to transfer title between
themselves rather than
sell their apartment for a
loss. However, divorcing
spouses should be ad-
vised that merely agreeing
to a transfer of all right,
title and interest lo a co-
operative apartment with-
in the confines of a
separation agreement is
insufficient to complete
the conveyance which
cannot be finalized with-
out involvement of the cooperative
board and the lending institution, i
there is a loan.

The cooperative board, which must
approve the transfer, is the first obsta-
cle in transferring a cooperative apart-
ment between spouses, Il the non-

monied spouse retains the apartment, ’

the cooperative board may refuse to

reiease the monied
spouse {rom lability for
maintenance payments
and assessments. In cer-
tain cooperative apart-
ment buildings, the
cooperative board will re-
quest financial documen-
tation such as tax returns
and net worth statements
of the spouse retaining
the apartment prior to ap-
proving the transfer

The lending institution
which retains the stock
certificate and proprietary
tease as collateral, if there
is a loan, must be in.
volved with the transfer. A
transfer cannot be com.
pieted without the institu.
tion, which fmust
relinquish the original
stock certificate and pro-
prietary lease,

Prior to Oct. 1, 1988, security inter-
ests in instruments other than nego-
tiable documents could be perfected
by the secured party taking posses-
sion of the actual documents.' Thus
security interests in individual units



[

of ‘a real cooperative were perfected
upon taking physicai possession of
the stock certificate and proprietary
tease.?

tnasmuch as perfection of security
nterests in individual units of a real
estate cooperative on or after Oct. 1,
1988 are governed by UCC §3-304(7)
which reguires that perfection of a se-
curity interest is made by filing in ac-
cordance with UCC §3-401, lending
institutions can no longer consent to
the issuance of a new stock and lease
without having the ancillary docu-
mentation revised as well.

As a result of the change in the law,
if the names on the stock cettificate
and proprietary lease are different
fromn the names on the UCC-1 that was
filed, the lender wili forfeit {ts perfect-
ed interest in the colliateral.

Thus, in order to release one party
from liability by aitering the parties
on the stock certificate and the pro-
prietary lease, a new promissory note,
security agreement and UCC-t state-
ment must be executed. Moreover, as
tenders are no longer apt to blindly
release anyone from liability and
many banks sell their loans thereby
making it impossible to simply release
one party from liability, in all likeli-
hood the lender will require a refi-
nancing in order to complete a
transler of ownership.

In today's real estate market
though, a refinancing is not always
feasible. Many apartments are no
longer as valuable as they were when
they were purchased. if the appraised
value of the apartment is less than the
outstanding balance of the lvan, the
difference of the values must be paid
to refinance the loan. Next, the refi-
nancing party must be able to qualify
for the loan as a single person. I the
original loan was approved based
upon two separate incomes and two
separate net worth statements, the di-
vorced spouse may not qualify for the
loan alone. ’

il the cooperative board refuses to
approve the transfer, or the parties do
not refinance the loan, in all likeli-
hood both spouses will remain on the
original stock certificate and propri-
etary lease until the apartment is sold.
It is quite common for spouses to
transfer all right, title and interest to
their cooperative apartment, among
themselves without actually complet.

ing the transfer. The consequences of
remaining on the stock and lease
while giving up all right, title and in-
terest to the apartment are
substantive,

In a typical marital settlement, one
spouse transfers his right, titte and
interest to the cooperativé apartment,
to the other spouse. The parties agree
that the acquirer shall be responsible
for paying the monthly payments un-
der the loan, including the mainte-
nance and all assessments.

The acquirer indemnifies the trans.
feror for any failure to make such pay-
ments, and the transferor relinquishes
his interest in the apartment in return
for a monetary distribution which is
payable in installments. In this sce-
nario, a new stock certificate and pro-
prietary lease are not issued and the
transfer is not completed.

The most significant situations that
must be anticipated in the foregoing
example are the following: (a) refi-
nancing the cooperative foan in the
future; (b) the future sale of the apartt-
ment; (¢} bankruptcy for the spouse
liable for payments on the loan, (d)
the impact of the incomplete convey-
ance on the transferor's credit rating,
and (&) the death of the spouse who
retains ownership in the apartment.

There are several precautionary
measures 1o take.

A. Refinancing

To facilitate a transfer which results
from a future refinancing, upon execu-
tion of the Separation Agreement, the
divorcing spouses should execute: (a)
an assignment of proprietary lease,
(b) acceptance of assignment, and (c)
stock power. This documentation
should be held in escrow by the attor-
neys, pending approvai of the transfer
by the cooperative board and action
by the lending institution to release
the transferor from liability with re-
spect to the underlying loan.

B. Tracking Down an Ex-Spouse

As it is probable that the sale of the
cooperative apartment will occur pri-
or to either a reflinancing, or death ol
either spouse, it benefits the acquirer,
if the transferor signs a limited, irrev-
ocable power of attorney giving the
acquirer power to sign documents as-
signing the transferor's right, title and
interest to the apartment.

if a limited power of attorney is not
executed, the acquirer may be relegat-
ed to searching for the transferor to
execute documents, when it is time to
setl the apartment.

C. Bankruptcy

Divorcing spouses should be pro-
tected in the event that one spouse
files for bankruptcy. In the foregoing
example, the transieror may be finan-
cially damaged if the acquirer files for
bankruptcy. if the acquirer is liable for
payments to the transferor and the
Bankruptcy Court determines that the
payments are part of the property set-
tlement and not support, maintenance
or alimony payments, then the pay-
ments may be discharged. Simply la-
beling the payments support or
maintenance, when in fact they are
part of the equitable distribution, will

not prevent the payments from being

discharged as [t is a well-established

principie in bankrupicy law that dis-
chargeability must be determined by
the substance ol the liability rather
than its form.?

An indemmlication will not protect
the acquirer either because liability
pursuant to the indemnification may
also be discharged in bankruptcy, The
transferor's entitlfement to the pay.
ments may be protected if pursuant to
the terms of the Separation Agree-
ment, the transferor is given a se-
cured interest in other property
owned by the'acquirer. In a sityation
where it seems likely that one spouse
may file for bankruptcy — and in this
economic climate it appears that vir-
tualtly anyone might file for bankrupt-
¢y ~ it is not advisable to remain
joiat title holders to a cooperative
apartment.

D. Credit History

inasmuch as an agreement bebtween
spouses with respect to lability for a
cooperative foan is not operative with
respect to third parties, the transfer-
or's credit will be affected provided
that he remains a title holder to the
cooperative shares and proprietary
iease. For example, a lending institu-
tion may be unwilling to loan addi-
tional lunds to the transferor foy as
long as he remains liable under the
original cooperative loan, An indem-
nification from the acquirer to the
transferor may be insufficient to satis-
fy the lending instituion, a guarantee
from a third party may be satisfactory.
Additionally, if the acquirer defauits
on the cooperative loan and a default
judgment accrues, the transferor may
be looked to for payment,

E. Death of One Spouse

Title to a cooperative apartment
held by tenants by the entirety, will
transfer by operation of law to sole
ownership by the surviving spouse
upon the death of one of the spouses,
provided that the parties were not di-
vorced prior to the death. Once the
parties are divorced title transfers to
tenants in common.

The separation agreement should
provide that, as long as record title to
the cooperative shares and propri-
etary lease continue to be held in the
names of both spouses, the transferor
shall hold said interests in and to the
cooperative shares and the propri-
etary lease as nominee for the ac-
quirer and for his/her exclusive
benefit.

The separation agreement should
also provide that, if the acquirer dies
prior to the transfer of title between
spouses, the transferor will, upon the
request of the acquirer’s personal rep-
resentative and without delay, join
with such personal representative in
transterring his/her right, title and in-



terest in and to the cooperative
shares and the proprietary lease to
the transferor's personal representa.
tive or to any purchaser to whom the
representative wishes to sell the
apartment,
Il the transfer is completed, state
. and city transfer taxes must be paid.
By statute, it is the person who is

“transferring the interest in the coop-
erative apartment who is obligated to
pay the transfer tax. In a marital set-
tlement, the issue of who i3 responsi-
ble for paying the tax should be pant
of the settlement negotiations from
the outset,

Recently, parties to marital settle
ment agreements who have indicated
that the conslderation for the transfer
between spouses is zero have been
audited and charged penalties and in-
terest as a resuft.

in New York City, the consideration
for a transfer pursuant to a separation
agreement or divorce decree includes
the value of any marital rights ex
changed for the property plus any
consideration paid by the grantee for
the transfer. The consideration is pre-
sumed to equal the fair market value
of the property transferred in propor-
tion to the interest transferred.

Computations for this tax in New
York City are as [ollows: (&) if the fair
market value for the apartment is less
than $500,000, the tax is | percent of
the value of the interest transferred;
or {b) il the fair market value for the
apartment is greater than $500.000,
the tax is 1.425 percent of the value of
the interest transferred.!

New York State allows an underly-
ing loan to be subtracted from the
consideration for the apartment. The
transfer tax for New York State is $4
doltars per thousand doliars based
upon the consideration for the apart-
ment,5 in New York State there is also
a mansion tax which is chargeable for
all transfers above §1 million. This tax
is 1 percent of the consideration for
the apartment.

The Proprietary Lease wili indicate
whether a {lip tax will be charged as a
result of the transfer between
spouses, In most instances the man-
aging agent for the cooperative apart-
ment building charges a fee {or
completing the paper work involved
with the transfer.

Prior to signing a separation agree-
ment, divorcing couples are often
more concerned with getting the deal
done than with the minutiae. Howev-
er, as the cooperalive apartment is
often the most valuable marital asset,
the issues involved in transferring t-
tle between spouses should be dealt
with from the outset. During settle-
ment negotiations, divorcing spouses
should balance the benefits and ex-
penses incurred in connection with
completing the transfer of cooperative
ownership with the future liabilities
that may accrue if the transfer is not
completed,
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